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STATEMENT OF THE CASE.

The policy of insurance, a copy of which appears

in the complaint (Tr. pp. 38-59), was issued by the

plaintiff in error on the 9th day of January, 1923,

and the name of the insured, as set forth in the policy,

is D. Miura. The insurance purports to cover a frame

dwelling house to the amount of $3500.00 ; household

furniture ,for $1000.00; a barn for $800.00; farm

implements for $200.00; and garage for $200.00,

making a total of $5700.00, but it appears that only

the dwelling house and household furniture were de-

stroyed by fire, and the amount sued for in this case

is the sum of $4500.00.



At the time the policy was issued, the real proper-

ty on which was situate the dwelling house was

owned by the defendant in error, Earl R. Hudson, in

fee simple, and there was in existence a contract of

sale which Hudson, as vendor, had theretofore made

for the sale of said property to the Rosedale Vineyard

Company, a corporation, as vendee. The household

furniture belonged to D. Miura (Tr. p. 98).

During all the time on and following the date of

the issuing of the policy of insurance, D. Miura was

the president and a stockholder of the Rosedale Vine-

yard Company, and had the active management of

the business affairs and property of the corporation

(Tr.p.91).

Somewhere about the middle of September, 1923,

the information was given to or acquired by E. R.

Fantz, the agent of the plaintiff in error, that the

furniture was owned by D. Miura, the title to the

real property held by Earl R. Hudson, and that the

Rosedale Vineyard Company had an equitable inter-

est in the property under a contract of sale made to

it by the defendant in error (Tr. pp. 79-80), and it

was then and there understood and agreed that the

policy should be changed and corrected accordingly,

or as stated by the witness, D. Miura, the agent of

the company stated that he would change it right

away.

At the time of the interview of the agent and D.

Miura, the latter was of the opinion that the policy of



insurance had been delivered to or left with Mr.

Hudson at the First National Bank in Sanger, and

for the purpose of obtaining the policy and making

the corrections thereon, the agent wrote to Mr. Hud-

son and requested the policy and stated: ''Mr. Miura

wishes to make some changes in the insurance. After

this is done the policy can be returned to you if you so

desire." The agent further requested Miura to look

for the policy and if he found the same to bring it to

him so that the changes could be made thereon. The

policy was not found until after the fire, when it was

found among some'household furniture that had been

saved from the fire. Neither the defendant in error

nor the bank had possession of the policy.

The agent did make a pencil notation upon the

first page of the copy of the policy held by him, which

notation was sufficient to indicate to him the facts

then known to him (Tr. p. 82), but as the policy it-

self could not be found at that time, there was never

any writing actually attached to the policy itself re-

citing the true condition of the title and ownership

of the property. The insured had paid the premium

for the full term of three years from the date of the

policy. The policy was never cancelled, nor was any

part of theipremium returned or repaid (Tr. p. 81 )

.

In due time after the fire occurred, proof of loss

was made, and there is no issue in this case as to the

sufficiency thereof.

Also, after the fire occurred, an assignment was



made by D. Miura and by the Rosedale Vineyard

Company to the defendant in error, whereby all

right, title, interest and claim of each and both of

those two parties, to recover from the plaintiff in er-

ror, were assigned to the defendant in error ( Tr. pp.

97-98).

ARGUMENT.

At the time of the issuing of the policy of insur-

ance D. Miura had an insurable interest in the prop-

erty as he owned the personal property and was a

member of the corporation that held a contract to

purchase the real property (CivilCode, sees. 2546,

2547).

Except as to the personal property, of which he

was the absolute owner, the mere fact that D. Miura

had an insurable interest in the building as a stock-

holder in the corporation, is of no importance here

other than to shov/ that, having such insurable inter-

est the policy was at no time void on the ground or

for the reason that the person named in the policy

had no insurable interest whatsoever.

The claim for payment under the policy is, how-

ever, not made on the ground, or merely for the loss

that may have been suffered by ,D. Miura by reason

of the interest that he may have had in the property

as a stockholder in the corporation, but is made upon

the ground that the plaintiff in error, through its

agent, had full knowledge of the status of ,the title to

the property and it was expressly (or in any event



impliedly) understood and agreed that the necessary

changes and amendments would be made or had

been made whereby all of the parties concerned

with the ownership and title to the property were

protected.

At the close of the trial of this case the plaintiff

asked leave to amend the complaint, so as, in fact, to

show that D. Miura, as well as the defendant in er-

ror and the Rosedale Vineyard Company, suffered

a loss. Such leave to amend the complaint was grant-

ed. In this there was no error.

R. S. ,secs. 954, 914.

California Code of Civil Procedure, sec.

473.

Mexican Con. R. vs. Duthie, 189 U. S. 76;

23 Sup. Ct. 610 ; 47 L. Ed. 715.

Mims V. Reid, 275 Fed. 178, 179.

The San Joaquin Valley Bank v. Gate City

Oil Co., 170 Cal. 250.

The defendant in error claims that by reason of

the notice given to or knov/iedge had by the plain-

tiff in error through its agent, and the express or

implied agreement of the plaintiff in error through

its agent to cover the respective parties as to the in-

surance, or to fix the matter w^hereby the insurance

w^ould be in proper form to cover the various inter-

ests of the parties in the property insured, the plain-

tiff in error is now estopped from refusing to pay

the loss.



The plaintiff in error, however, appears to claim

that it Js not liable upon two' grounds or for two rea-

sons, the one, that E. R. Fantz was not an agent

having such power or authority that notice to him

was notice to the company, and that things done and

agreed to by him did not constitute the acts of the

plaintiff in error ; and, second, that regardless of the

power or authority of the agent to represent the com-

pany, said plaintiff in error may now stand upon the

terms and provisions of the policy as there written,

and that in no way can there be a waiver by or an

estoppel as against the plaintiff in error unless there

be a waiver or change or modification made in writ-

ing and physically attached to the policy of insur-

ance.

In its answer the plaintiff in error has alleged that

the said Fantz was not the general agent of plaintiff

in error at said time or at any time in and for the

State of California, but that he was at all times re-

ferred to in the complaint the local agent of said

company in 'theTown of Del Rey, State of California.

Evidently such allegation establishes nothing or de-

nies nothing as to the power or authority given to the

agent, Fantz, by the plaintiff in error, for an agent

may be a local agent so far as a portion of the state

or a county is concerned, and, nevertheless, for all

purposes as to his acting in the place of and in effect

being the alter ego of the insurance company, have

full and general power and authority.



There was introduced in evidence the written au-

thority given by the company to the agent, E. R,

Fantz, which is as follows

:

"Be it known, that E. R. Fantz, of Del Rey,

State of California, appointed and by these

presents duly constituted agent of the Boston

Insurance Company, of the City of Boston, for

Del Rey and its vicinity, with full power to re-

ceive proposals for fire and automobile insur-

ance, to fix rates of premium, to receive moneys,

and to countersign, issue and renew policies of

insurance signed by the president and counter-

signed by the secretary of said company, sub-

ject to the rules and regulations of said company
and such instructions as may from time to time

be given by its officers." (Tr. p. 76).

The power and authority thereby granted to or re-

posed in the agent was never revoked. (Tr. p. 77).

In the case of Metropolitan Life Insurance Com-

pany V. Sullivan, 112 111. Ap. 500, 503, the court re-

fers to a former decision in Phoenix Insurance Com-

pany V. Stocks, 149 111. 319, and quotes with approval

from the decision in that case as follows

:

"It has been repeatedly held by this court,

that an agent, although local in respect to the

territory in which he operates, who is clothed

with general power to solicit and make contracts

of insurance for the company, is so far a general

agent that notice to him of facts affecting the

contract is notice to the company."

In the case of Farnham vs. Phoenix Insurance

Company, 83 Cal. 246, 254, the Supreme Court of

California said

:
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*'In this case the local agent of defendant at

Stockton had unquestionable power to extend a
credit upon the premium for the period of at

least sixty days. He represented the full power
of the company to make a consummated and
binding contract of insurance by countersigning
and delivereing the policy; and when he coun-
tersigned and delivered it unconditionally as a
completed contract, under a specific agreement
for payment of the premium at a future date,

he thereby waived, to the full extent to which
the company could then have waived, the actual

payment of the premium as a condition prece-

dent to its liability on the policy. 'An insurance
agent clothed with authority to make contracts
of insurance or to issue policies stands in the

stead of the company to the assured.' (Richard
V. Queen's Ins. Co, 62 Miss. 728)".

In 3 Cooley's Briefs on Insurance, p. 2480, upon

the question of the character of agents authorized to

waive conditions in the policies of insurance, it is

said:

"This rule includes all persons empowered to

conclude contracts of insurance without first re-

ferring the negotiations to their principals,

such as those which have 'full power to effect

contracts of insurance, to fix rates of premiums,
to consent to changes, to make indorsements and
to cancel policies.'

"

In Bank of Anderson v. Home Insurance Company

of New York, 14 Cal. App. R. 208, 215, the court, af-

ter referring to several decisions of the Supreme

Court of California, said

:

"The authorities before cited show that a lo-

cal agent who is clothed with general power to



solicit and consummate contracts of insurance

within a certain territory stands in the stead of

the companj^, and represents its whole power to

give validity to the contracts w^hich he is author-

ized to execute and deliver, and to waive condi-

tions precedent to liability by oral agreement,
including the condition as to the mode of waiver
of such conditions precedent. In this case, the

circumstance that the company had general

agents for the state located at San Francisco

does not affect the question, since it conferred

its whole power in regard to the policy in ques-

tion upon its agent at Stockton, who appears to

have received his appointment and instructions

direct from the home office, in the state of New
York, and who signed himself as the direct

agent of the defendant."

II.

The policy of insurance contains the usual recitals

relative to requiring any changes or m.odification of

the policy to be in writing, as follows

:

"This policy is made and accepted subject to

the foregoing stipulations and conditions and
those hereinafter stated, vv^hich are hereby
specially referred to and made a part of this

policy, together with such other provisions,
agreements or conditions as may be endorsed
hereon or added hereto, and no officer, agent or
other representative of this company shall have
power to waive any provision or condition of
this policy except by writing endorsed hereon or
added hereto, and no person, unless duly author-
ized in writing, shall be deemed the agent of this

company. * * *

Unless otherwise provided by agreement en-
dorsed hereon or added hereto, this entire policy
shall be void, (a) if the insured now has or shall
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procure any other insurance, whether valid or
not, on property covered in whole or in part by
this policy, or (b) if the interest of the insured
be other than unconditional and sole ownership,
or (c) if the subject of insurance be a building
on ground not owned by the insured in fee

simple."

The plaintiff in error has cited certain decisions of

the Supreme Court of the United States, such as

Northern Assurance Company of London v. Grand

View Building Association, 183 U. S. 308; 22 Sup.

Ct. 133; 46 L. Ed. 213. Penman v. St. Paul Fire &
Marine Insurance Company, 216 U. S. 311; 30 Sup.

Ct. 312 ; 54 L. Ed. 493, and claims that there could be

no waiver or estoppel without having changes, modi-

fications or amendments made in writing and at-

tached to the policy. The defendant in error does not

controvert the claim that the decisions of the Su-

preme Court of the United States upon such ques-

tions are to be followed by the court here, save and

except to the extent that statute law of the state

must be considered as a part of the policy itself, but

does claim that in none of the cases cited of either

State or Federal Courts, has it been held that upon

facts and circumstances similar to the instant case

the insurer was not estopped from denying liability.

The decisions of the state courts are overwhelm-

ingly in favor of the rule as repeatedly enumerated

by the State Courts in California, that

:

"General agents authorized to issue and de-

liver new policies are regarded as having the
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same power to waive conditions and forfeitures

as the companies themselves. The limitations

embodied in the stipulation do not prevent them
from making new contracts; and the waivers
constituting a new contract upon sufficient con-

sideration need not be evidenced by writing nor
indorsed upon the policy, if made by a general
agent having power to make the contract, no
matter what limitations or conditions may be
expressed in the policy."

And while the Supreme Court of the United States

has viewed and considered the contents of a policy of

insurance (unaffected by any laws of the state which

are to be read into and considered a part thereof) as

any other agreement made in writing by and between

the parties whereby the express terms and provisions

of the policy can only be changed or modified or

waived in writing or as therein specifically specified,

said court has never held that the insurer may not,

under certain circumstances and conditions, be es-

topped from denying liability. This principle is set

forth and illustrated both in cases decided by various

state courts and by the Supreme Court, Circuit

Courts of Appeal and the District Courts of the

United States.

Mackintosh v. Agricultural Fire Insurance Com-
pany, 150 Cal. 440, 448:

" 'If an insurer, or authorized agent, consents
to changes which are required to be indorsed on
the policy, and promises to make the necessary
indorsement, having access to the policy for this

purpose, but fails to make the indorsement
through mistake, oversight or neglect, the in-
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surer will be bound, if not by a waiver, at least

by an estoppel m pais.' (3 Cooley's Briefs on In-

surance, 2617.) To this point very many cases

are cited. And further on this subject in the

same work (p. 2658) , it is said : 'If an insurance
company, with knowledge .of facts vitiating a
policy, by its acts, declarations or dealings leads

the insured to regard himself as protected by the

policy, or induces him to incur trouble or ex-

pense, such acts, transactions or declarations

will operate as a waiver of forfeiture, and estop

the company from relying thereon as a defense

to an action on the policy.'
"

Thompson v. Trader's Insurance Company of

Chicago, 169 Mo. 12 ; 68 S. W. 889, 892.

This was an action on a fire insurance policy in

which it was claimed by the defendant that the policy

had become void because the plaintiff had procured

other insurance v/ithout the consent of the defendant

written on the policy. The plaintiff pleaded that the

defendant knew of the additional insurance before

the fire, raised no objection thereto, and said it was

not necessary for it to see such other policies when

they were exhibited to it. The policy contained a pro-

vision that no agent, except the secretary of the com-

pany in Chicago shall have any authority to waive,

alter or modify any of the terms of the policy nor to

waive any forfeiture of the policy, nor to revive any

policy that had become forfeited, "any contract by

parol or otherv/ise, or understanding with the agent

notwithstanding."

The Supreme Court of Missouri said

:
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*The agent of the company who issued the

policy in suit, and who collected the premiums,
and transacted all of the business of the com-
pany in Kansas City, Kan., was fully authorized
by the company to grant permits for additional

insurance. He was the alter ego of the company
in that city for all such purposes. He knew of

the additional insurance before the loss. His
knowledge is the knowledge of the company. He
did not object, but allowed the plaintiff to rely

upon the vitality of the policy, and no question

was ever raised about that matter until after

loss. If the company desired to forfeit the con-

tract for this reason, it should have acted during
the life of the contract, and it should have re-

turned unearned portion of the premium. If it

had done so, the plaintiff could have secured
other insurance. Instead of doing this, the com-
pany waited until after the loss, until after the

proof of the loss, and until it was too late for the

plaintiff to secure other insurance. Such con-

duct clearly estops the defendant from making
such a defense now."

Henschel v. Oregon Fire and Marine Insurance

Company, 30 Pac. 735

:

Quoting from the syllabus

:

"Where the agent of a fire insurance com-
pany promises to indorse on a policy left with
him for the purpose the company's consent to

the removal of the property insured, which en-

dorsement he has authority to make, and he

neglects to do so before the property is destroyed

by fire, in an action on the policy the company
is estopped to set up the want of such endorse-

ment on the policy caused by the negligence of

its own agent."
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In that case, in the opinion rendered, the Court

said:

"We do not find that the respondent is propos-
ing to strike from the policy a single line or
word, but that, fully recognizing the binding
force of the extremest stipulations against him,
he went to the agent and himself proposed a
strict compliance with them. To this proposi-

tion the agent assented and agreed, not that

anything should be waived, but that he himself
would endorse upon the contract the word neces-

sary to cover the goods in their new location,

and now the respondent, invoking the equitable

rule that, since he has relied upon the promises
to him, what was agreed to be done, claims that

the contract is what, but for the negligence of

the agent, it undoubtedly would have been. The
only material question, then, is whether the

agent had power to make the required endorse-

ment in writing. He assumed to have it for he
agreed to do it, and received the policy for that

purpose, thus lulling the respondent into a feel-

ing of security, and in all probability preventing
him from procuring insurance elsewhere."

Hanover Fire Insurance Company v. Dallavo,

274 Fed. 258. This is a case decided by the Circuit

Court of Appeals of the United States, Sixth Circuit,

in the State of Michigan. In this case the policy con-

tained recitals to the effect that the entire policy

would be void if the subject of insurance was a build-

ing on ground not owned by the insured in fee simple,

or if the insured was not the unconditional and sole

owner, and also had the usual clause relative to en-

cumbrances on the property

:
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This case is in some respects quite similar to the

case at bar, and is particularly applicable to the ques-

tions at issue here. Quoting from the syllabus

:

"Provisions of fire policies that they should be
void if a building insured was not on ground
owned in fee simple by the insured, or if he was
not the unconditional and sole owner of the

property insured, or if the subject insured was
personal property and was or became encum-
bered by chattel mortgage, unless otherwise pro-

vided by agreement endorsed on the policies,

* held waived where the company long prior to the

loss acquired actual knowledge that the building

and stock of lumber insured were on land leased

by the insured from a railroad company, but re-

tained the premiums and left the policies out-

standing."

The opinion written, in thaS case refers to certain

decisions rendered by the Supreme Court of the

United States, and, quoting from the opinion on page

262, it is said:

"However, the federal rule as announced by
the Supreme Court in the case of Northern As-
surance Co. V. Building Assn., supra., would
seem to support fully the claim of the plaintiff

in error, although the contract there under con-

sideration was a Nebraska contract, and it does

not appear that the Supreme Court of Nebraska
had established any different rule in relation to

such contracts. However, that may be, the ar-

gument of counsel for plaintiff in error wholly
overlooks the evidence in this connection tend-

ing to show affirmatively that the Hanover Fire

Insurance Company acquired direct and posi-

tive knowledge of the existence of this chattel

mortgage, and that Dallavo was not the sole and
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unconditional owner of the property insured
long prior to the date of the loss, and, having
such knowledge, not only retained the unearned
premium and continued such policy apparently
in full force, but also did such affirmative acts

in relation to these policies that in good con-

science and fair dealing it must now be estopped
from asserting the failure to comply with these
conditions as a defense to this suit."

Again, on page 263

:

''It is of no importance whether the contract

be one of insurance or in relation to some other
business transaction. When one of the contract-

ing parties has full knowledge of all the facts in

relation to the subject matter of the contract,

and continues to accept all its benefits, he can-

not, after having accepted these benefits reject

the burden on his part to be performed. In dis-

cussing this proposition in the case of Phoenix
Insurance Co. v. Raddin, 120 U. S. 183-196; 7
Sup. Ct. 500-506; (30 L. Ed. 644), Mr. Justice

Gray said

:

'To hold otherwise would be to maintain that

the contract of insurance requires good faith of

the assured only, and not of the insurers, and to

permit insurers, knovv^ing all the facts, to con-

tinue to receive new benefits from the contract

while they decline to bear its burdens.' " * * * *

"In the instant case, while the insurance com-
pany did not actually accept payment of pre-

mium for these policies after the time the evi-

dence tends to show that it acquired knowledge
of the existence of the outstanding mortgage,
nevertheless Dallavo had paid the insurance

company a premium covering the entire periods

named in these policies. The retention of that

unearned premium with full knov/ledge of the

facts was and is equivalent to the acceptance of,
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payment day by day, during the time it retained

such unearned premiums, which premiums it

was entitled to retain only upon the theory that

the policies were valid."

Knickerbocker Life Insurance Company vs. Nor-

ton, 96 U. S. 234 ; 24 L. Ed. 689

:

In this case it was expressly provided in the policy

and in the notes made by the insured, that if the notes

were not paid the company shall not be liable to pay

the sum insured, and the policy shall cease and be of

no further force and effect without notice to any par-

ty interested. Notwithstanding these provisions

contained in the policies, the agent extended the time

within which the insured was to pay the note.

Quoting from the opinion

:

"Grant that the promise to extend the note

is without consideration, and not binding on the

company, which is perhaps true as well when
the promise is made before' maturity as when it

is made afterwards, still it does not take from
the company's act the legitimate effects of such
act upon the forfeiture of the policy. Perhaps
the note might be sued on in disregard of the ex-

tension ; but if it could be, that would not anni-

hilate the fact that the company elected to waive
the forfeiture by entering into the transaction.

If it should repudiate its agreement, it could not

repudiate the waiver of the forfeiture, without
at least giving the assured reasonable notice to

pay this money. Forfeitures are not favored in

law\ They are often the means of great op-

pression and injustice. And, where adequate
compensation can be made, the law in many
cases, and equity in all cases, discharges the
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forfeiture upon such compensation being
made."

The Hartford Life & Annuity Insurance Company
V. Unsell, 144 U. S. 439, 12 Sup. Ct. 671 ; 36 L. Ed.

496. In this case there was a delay in or failure of

payment of the premium when due. Quoting from

the syllabus

:

''Forfeitures are not favored in the law, and
courts are always prompt to seize hold of any
circumstances that indicate an election to waive
a forfeiture, or any agreement to do so on which
the party has relied and acted."

Phoenix Mutual Life Insurance Company vs. Rad-

din, 120 U. S. 183 ; 7 Sup. Ct. 500 ; 30 L. Ed. 644.

In this case Mr. Justice Gray after quoting from

the instructions given to the jury, and criticising the

practice of making the whole charge to the jury a

part of the bill of exceptions, said

:

''It follows that the only question upon the

instructions of the court to the jury, which is

open to the defendant on this bill on exceptions is

whether, if insurers accept payment of a pre-

mium after they know that there has been a
breach of a condition of the policy, their accept-

ance of the premium is a waiver of the right to

avoid the policy for that breach. Upon principle

and authority, there can be no doubt that it is.

To hold otherwise would be to maintain that the

contract of insurance requires good faith of the

assured only, and not of the insurers, and to per-

mit insurers, knowing all the facts to continue

to receive new benefits from the contract while

they decline to bear its burdens."
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Grigsby v. Russell, 222 U. S. 149 ; 56 L. Ed.
133;32Sup. Ct. 58.

Twin Citv Fire Ins. Co. v. Stockmen's Nat.
Bank of Benton, 261 Fed. 470.

This question is fully discussed in Volume 2 of

Joyce on the Law of Insurance, Sec. 533 et seq.

Quoting portions of the text, page 1308

:

"So any act done by the insurer, after know-
ledge of breach of condition, which recognizes

the continued existence of a policy, constitutes a
waiver of its right to void the policy therefor.

And any acts, agreement, declaration, course of

action or dealing on the part of an insurer with
knowledge of the facts which leads an insured
honestly to believe that by conforming thereto, a
forfeiture of his policy will not be incurred fol-

lowed by due conformity on his part, estops the

insurer from insisting upon a forfeiture, even
though it might be claimed under the express
letter of the contract.

*********
"Again, although the terms 'estoppel' and

Vaiver' are sometimes loosely used inter-

changeably with reference to acts or situa-

tions arising under insurance policies, and
even though in exact legal terminology an
insurer should be held to have estopped it-

self to deny liability under a policy rather
than to have waived its right thereto,

nevertheless, liability may be based upon the

broad equitable principles recognized by courts

of law that a person with full knowledge of the

facts shall not be permitted to act in a manner
inconsistent with his former position or conduct
to the injury of another, and this doctrine has
frequently been applied to employer's liability

insurance, a distinction is, however, held to ex-

ist between quasi-estoppel and misrepresenta-
tion. And it is declared by high authority that
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the doctrine of waiver as asserted against insur-

ers, to void the enforcement of conditions in pol-

icies of insurance, is only another name for the

doctrine of estoppel, and can only be invoked
where the conduct of the company, with full

knowledge of all the facts, has been such as to in-

duce action in reliance on it ; and where it would
operate as a fraud upon the assured if the com-
pany were allowed to disavow its conduct."

Dupuy V. Delaware Insurance Company, 63 Fed.

680. In this case there was a promise on the part of

the agent that he would endorse a vacancy permit

upon the policy. There was a provision in the policy

making it void if the building ''be or became vacant

or unoccupied, and so remain for ten days," unless

otherwise provided by agreement endorsed on the

policy.

Quoting from the decision

:

"His failure to make the endorsement upon
the policy as he promised the plaintiff he would
do, whether such failure was through inadvert-

ence or otherv/ise, cannot be used to defeat the

plaintiff in seeking the indemnity which the de-

fendant had contracted to secure to him."

Anson v. The Winnesheik Ins. Co. 23 la., 84, 87.

In this case it was claimed that there was a misrepre-

sentation as to incumbrances on the property. The

court said:

"If the defendant received the information

before it forwarded its policy, it became an
amendment or correction of the application in

that particular, and made it true in fact. If it

did not receive the information until after it

forwarded the policy, the defendant should then
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have returned the premium note and demanded
a surrender of the policy. Not having done so,

it is at least questionable whether it can now
avail itself of the mistake, to defeat a recovery."

The plaintiff in error cites Goorberg v. The West-

ern Assurance Co., 150 Cal. 510, as one in which no

offer was made to return the premium, and it was

there held that the insured did not forfeit the right

to defend for such breach. But in that case the in-

surer did not ascertain the true state of the title un-

til after the fire, and the Court said, "nor can the

mere retention of the premium aften the loss has oc-

curred, and where the liability is steadfastly denied,

constitute either a waiver of the defense or an estop-

pel."

In the instant case the plaintiff in error has never

to this time returned or offered to return the un-

earned premium ; but it is not because of that that

the plaintiff in error here is estopped, but because of

the fact that knowing the true state of the title, the

plaintiff in error caused the parties to believe that

they were properly covered by the insurance, and un-

der that belief did nothing towards obtaining other

insurance, while at the same time the plaintiff in er-

ror profited by retaining the unearned premium

theretofore paid to it. The position of the defendant

in error is in harmony with the case cited by plain-

tiff in error, as we find therein (page 36 of brief of

plaintiff in error) as follows:

"To constitute such waiver or estoppel by the

action or inaction of the insurer after the loss, it
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is assential that one party should have relied

upon the conduct of the other and been induced
by it to put himself in such a position that he
would be injured if the other should be allowed
to repudiate his action.^'

The case now before this Court is not one where it

is claimed that the agent at the time the policy was

written knew that the policy did not set forth correct-

ly the ownership of the property, but is one where the

agent was thereafter fully advised as to such owner-

ship, and gave the interested parties to understand,

and led them to believe, that he had done, or would do,

all things that were necessary to make the contract

of insurance a valid one.

Said the Court in Bank of Anderson v. Home In-

surance Co., 14 Cal. App. R. 208, 216: "Strictly

speaking, this is probably not a waiver of the said

conditions, but a case of equitable estoppel. The ef-

fect, however, is the same. The insured did every-

thing required of them. When they took out the sec-

ond policy they notified the agent of the Home Insur-

ance Company, who promised to make the proper en-

dorsement for his company. The insured had a right

to rely upon this promise, by virtue of which they

probably refrained from securing other insurance,

an equity will treat that as done which ought to have

been done, and not permit appellant to question it.'^

Royal Exchange Assurance of London v.

Franklin For Use of Farmers & M.
Bank, 158 Ga. 644; 124 S. E. 172; 38 A.
L. R. 626.
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The i)laintiff in error claims that in order for the

defendant in error to claim an estoppel it is neces-

sary to plead same. Defendant in error claims that

in a case such as this, it is not necessary to plead the

facts constituting' the waiver or estoppel.

Araold V. Insurance Co., 148 Cal. 660, 668.

Bank of Anderson v. Home Insurance Co.,

14 Cal. App. R. 208, 221.

In any event, the facts constituting an estoppel are

sufficiently set forth in paragraph II of the original

complaint (Tr. p. 67), and in paragraph incorrectly

numbered II of the amended complaint as set forth

on pages 35 and 36 of the Transcript.

RECAPITULATION.
In the case at bar, the agent Fantz had full and

general. power, and notice to him was notice to the

plaintiff in error.

Through its agent the insurer knew the status of

the ownership of and title to the property. It was re-

quested to make the necessary changes or amend-

ments whereby the insurance would be validated and

the respective owners protected, and it was under-

stood between the owners and the plaintiff in error

(through its agent) that the matter would receive

proper attention. Although nothing in writing was

actually attached to the policy, the plaintiff in error

retained the premium and did not cancel the policy,

and the plaintiff in error is now estopped to deny lia-

bility under the policy.
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The defendant in error respectfully submits that

the judgment of the District Court should be af-

firmed.

Irvine P. Aten,
H. R. Crozier,

Frank Kauke,

Attorneys for Defendant in Error.


